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HE SAID 
WHAT?
All oral statements 
should be provided 
to prosecution
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Officers often are the 
recipients of oral 
statements made by 
suspects who may or 
may not be in cus-

tody at the time. In training, officers 
are drilled that exculpatory evidence, 
including oral statements, must be dis-
closed through the prosecutor to the 
defense. 

But what about inculpatory oral state-
ments, those that actually incriminate 
the subject, which are never reduced to 
writing? The results of several court cas-
es show that all statements should always 
be provided to the prosecution.

Courts (both state and federal) make 
a tremendous effort to follow the “doc-
trine of stare decisis,” also known as the 
rule of precedent. The rule comes from 

the phrase “stare decisis et non quieta 
movere” which translates as “stand by 

that which is decided.” 

In other words, the courts try 
to follow precedent set by earlier 
courts. This rule is intended to “en-
sure that the law will not merely 

change erratically, but will develop 
in a principled and intelligible 

fashion.” (Vasquez v. 
Hillery) 

For law en-
f o r c e m e n t 

o f f i c e r s 
and law-
yers alike, 
this rule 

provides a 
f r a m ewo r k 

on which to base 
decisions, and consis-

tency is highly valued. 

However, on occasion, a court 
finds itself in the position of reversing 
a decision of an earlier court. In 2008, 

in Chestnut v. common-
wealth, a de-

tective repeated an incriminating state-
ment (an admission) made by the defen-
dant while on the stand. That statement 
had never been reduced to writing, 
however, and thus was never disclosed to 
the defense in discovery. The highly in-
criminating statement effectively gutted 
Chestnut’s planned defense strategy. 

The Court concluded that earlier 
decisions concerning the application of 
Kentucky Rule of Criminal Procedure 
(RCr) 7.24 were incorrect, in that the 
earlier courts had held that only state-
ments that had been reduced to writing 
were required to be disclosed. In those 
prior decisions, the court had held that 
the rule, which requires disclosure prior 
to 48 hours in advance of trial, only ap-
plied to written or otherwise recorded 
oral statements, not to statements that 
are never made part of any official state-
ment.  

In Chestnut, however, the court did 
not think it was obligated to “unques-
tioningly follow prior decisions” when 
change is warranted. The court conclud-
ed that the plain reading of the rule in-
dicated that it “was intended to apply to 
both oral and written statements, which 
were incriminating at the time they were 
made.” Further, the court found that the 
“commonwealth’s ability to withhold an 
incriminating oral statement through 
oversight, or otherwise, should not per-
mit a surprise attack on an unsuspecting 
defense counsel’s entire defense strat-
egy.” 

As such, the court stated that the 
“nondisclosure of a defendant’s incrimi-
nating oral statement by the common-
wealth during discovery” is a violation 
of RCr 7.24(1), provided it was “plainly 
incriminating at the time it was made.” 

Further, in Chestnut, although the 
statement was disclosed during rebuttal, 
rather than the case in chief, the court 
ruled that it was still inadmissible. The 
result was that Chestnut’s conviction 
was reversed and the case remanded for 

a new trial. >>
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Kentucky Rules of Criminal Procedure 
RCr 7.24 Discovery and inspection

(1) Upon written request by the defense, the attorney for the 

commonwealth shall disclose the substance of any oral incriminating 

statement known by the attorney for the commonwealth to have been 

made by a defendant to any witness, and to permit the defendant to 

inspect and copy or photograph any relevant (a) written or recorded 

statements or confessions made by the defendant, or copies 

thereof, that are known by the attorney for the commonwealth to 

be in the possession, custody, or control of the commonwealth, 

and (b) results or reports of physical or mental examinations, and 

of scientific tests or experiments made in connection with the 

particular case, or copies thereof, that are known by the attorney 

for the commonwealth to be in the possession, custody or control 

of the commonwealth.

RCr 7.26 Demands for production 

of statement and reports

(1) Except for good cause shown, not later than 48 hours prior to trial, 

the attorney for the commonwealth shall produce all statements of 

any witness in the form of a document or recording in its possession, 

which relates to the subject matter of the witness’s testimony and 

which (a) has been signed or initialed by the witness or (b) is or 

purports to be a substantially verbatim statement made by the 

witness. Such statement shall be made available for examination 

and use by the defendant.   

Federal Rules of Criminal Procedure 
FR 16 Government’s Disclosure

(1) Information Subject to Disclosure. 

(A) Defendant’s Oral Statement. Upon a defendant’s request, the 

government must disclose to the defendant the substance of any 

relevant oral statement made by the defendant, before or after 

arrest, in response to interrogation by a person the defendant 

knew was a government agent if the government intends to use the 

statement at trial. 

(B) Defendant’s Written or Recorded Statement. Upon a defendant’s 

request, the government must disclose to the defendant, and 

make available for inspection, copying, or photographing, all of the 

following: 

(i) any relevant written or recorded statement by the defendant if: 

• the statement is within the government’s possession, custody, or 

control; and 

• the attorney for the government knows – or through due diligence 

could know – that the statement exists; 

 (ii) the portion of any written record containing the substance of any 

relevant oral statement made before or after arrest if the defendant 

made the statement in response to interrogation by a person the 

defendant knew was a government agent; and 

(iii) the defendant’s recorded testimony before a grand jury 

relating to the charged offense.

Following the decision in Chestnut, 
the issue arose in another Kentucky 
case. In the unpublished case of Lynn 
v. Com., an incriminating statement 
made by Lynn to his wife, in earshot 
of an officer, was then repeated by that 
officer at trial. The Commonwealth 
argued that since the statement was 
not exculpatory, it had no duty to 
disclose it under Brady v. Maryland. 
The Court agreed, but noted that the 
“Commonwealth has a duty to disclose 
all inculpatory statements that it plans 
to use against the defendant.” 

Further, a review of the record in-
dicated “that the statement was only 
provided to the defense on the day of 
trial just minutes before the testimony 
of the police officer who told the jury 
about the statement.” The prosecutor 
had argued that since he did not inter-
view the officer until the day of trial, 
he did not know about the statement. 
The Court, however, stated that the 
“Commonwealth cannot choose to 
wait until the day of trial to interview 
a witness and then disclose previously 
unknown evidence.” As a result, Lynn’s 
conviction was reversed and the case 
remanded. 

‘Attempted            
to blindside’
In another recent unpublished Ken-
tucky case, Johnson v. Com., the pros-
ecutor was aware of statements made 
by a witness that strongly incriminated 
Johnson in a vehicular homicide. When 
the suspect denied the statements, the 
prosecutor informed the court that 
she intended to call the witness to re-
but Johnson’s testimony. Johnson ar-
gued that the statements had not been 
disclosed, although the individual had 
been disclosed as a possible witness in 
voir dire. 

The trial court permitted the im-
peachment testimony, but the Ken-
tucky Supreme Court ruled that 
the prosecutor clearly violated RCr 
7.24(1). The Court noted that this was 

“not a situation where the existence of 
[the] incriminating statements sponta-
neously came out at trial for the first 
time.” 

Instead, the Court found that it ap-
peared that “the prosecutor attempted 
to blindside” Johnson with testimony 
disguised as rebuttal. Johnson’s con-
viction and sentence were reversed 
and the case remanded back to Wolfe 
County for further proceedings. 

A comparable issue, relating to a 
companion Federal Rule of Criminal 
Procedure, has arisen in the federal 
courts, but with a different result.  Fed-
eral Rule 16 is slightly different from 
the Kentucky rule, although it covers 
the same issue. Under the federal rule, 
disclosures of oral statements need 
only be made if the statement was giv-
en as a result of interrogation – it does 
not apply to spontaneous statements 
or those given in questioning that is 
not legally interrogation, such as dur-
ing booking. Written or otherwise re-
corded statements must be disclosed 
upon request, however, pursuant to 
Smith v. U.S.

In conclusion, officers should en-
sure that all oral statements, whether 
incriminatory or exculpatory, are 
captured or recorded in some way 
and provided to the prosecution. This 
includes casual comments that might 
have been overheard by officers at the 
scene, even those that are not the in-
vestigators. (For example, a transport-
ing officer or an officer assisting in the 
execution of a search warrant might 
have overheard such statements and 
might repeat them in court, but may 
have never shared those statements 
with anyone before appearing to tes-
tify.) 

During trial preparation, it is essen-
tial that any and all officers who had 
even the most minor of contact with 
the defendant be questioned to ensure 
that such statements aren’t revealed for 
the first time on the stand. The failure 
to do so might very well jeopardize the 
successful resolution of the case.  J

Leadership Training Draws
Out-of-state Students
The Academy of Police Supervi-

sion is getting national attention 
and recently drew students from 
departments as far as 1,800 miles 
away.

While conducting research for her doctor-
ate, Tucson (Ariz.) Police Officer Stacy Matson 
came across an article about leadership devel-
opment programs in policing in an International 
Association of Chiefs of Police magazine. 

After speaking to Leadership Institute 
Branch Manager J. R. Brown, Matson said she 
was invited to attend the Department of Crimi-
nal Justice Training’s Academy of Police Super-
vision.

“The situational leadership is definitely 
something I’ve never learned as a police officer,” 
she said. 

Matson was joined in APS class 34 by anoth-
er out-of-state officer, Greenville (S.C.) Police 
Sgt. Mike Estes. Former Louisville Metro As-
sistant Police Chief Terri Wilfong now is serving 
as chief of the South Carolina department and 
told Estes about the training. 

Estes said he has attended first-line super-
visor training in another state, but the training 
was “not nearly as in-depth or as interesting” as 
what was offered through the APS class. 

A unique program
APS is unique because it is designed for first-
line supervisors and is focused on the develop-

ment of human skills that are vital in any lead-
ership training, said Richard Hanzes, leadership 
development training section supervisor.

“Many courses concentrate on technical 
skills, but APS is all about the improvement of 
human skills; developing leadership and com-
munication skills; problem solving and ethical 
decision making abilities; diversity – the value 
of and tolerance for [others]; emotional and so-
cial intelligence and critical thinking, to name a 
few,” Hanzes said.

The course not only stresses wellness and 
physical fitness, it also requires students to read 
articles and books, write speaking outlines and 
abstracts, research speaking topics and provides 
opportunities to hone their oral communica-
tion skills. There also is an emphasis on team-
work building, Hanzes said.

“They really stress caring for your people, 
which I think is good,” Estes said of the course’s 
instructors. “In law enforcement, it’s that whole 
tough image and everything. But if you don’t 
care for your people and you don’t take care of 
your people – that is something I believed be-
fore but this class reinforced that.

“The leadership models in situational lead-
ership emphasized that you can’t supervise ev-
eryone the same, that in every task you have to 
have a different model,” he continued.

Before Wilfong took over the top post in 
South Carolina, Estes said the department did 
not emphasize leadership training. Now that 

several of the agency’s supervisors have been 
sent to schools such as APS, Estes said he has 
seen positive results.

Matson’s Arizona department never has sent 
officers out of state to attend leadership classes 
before, she said, but encouraged her to come to 
Kentucky to gather information she could bring 
back to share with her fellow officers.

“I think everything is applicable in my de-
partment because we don’t have any type of 
leadership development program there,” Mat-
son said. “That was my whole point in coming 
here – I wanted to develop something like this 
in Tucson. Everybody has been more than help-
ful in providing me information so that I can 
develop something similar that mirrors this. My 
chain of command has been open to it, too, so 
I’m really excited about sharing similar things 
in my department.”

Kentucky sergeants and first-line supervi-
sors get the first chance at seats in APS classes, 
Hanzes said, but out-of-state students are per-
mitted to attend on a case-by-case basis in an 
effort to help other law enforcement enhance 
their leadership skills and programs.

“I believe it is safe to say we are one of the 
best at developing police leaders, especially 
when agencies outside of our state request to 
visit and see what we are doing,” Hanzes said. 
“It speaks volumes about and is a tribute to all 
DOCJT to be involved with a program that oth-
ers wish to emulate.” J

Leadership Training Draws
Mike Estes
Greenville (S.C.) 
Police Department

Stacy Matson
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