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A detailed summary of each of these cases
may be found on the DOCJT Web site at
http://docjt.ky.gov/legal. Full text of the
cases may be found at http://www.supre-
mecourtus.gov under “Recent Decisions.”

Search and Seizure — Arrest
Warrant
Herring v. U.S.

ISSUE: Does the Fourth Amendment re-
quire evidence found during a search inci-
dent to arrest to be suppressed when the
arresting officer conducted the arrest and
scarch in sole reliance upon facially cred-
ible but erroneous information negligently
provided by another law enforcement
agent?

HOLDING: The Court noted that “[w]hen
a probable-cause determination was based
on reasonable but mistaken assumptions,
the person subjected to a search or seizure
has not necessarily been the victim of a
constitutional violation.

The Court concluded the exclusion of the
evidence would not deter police miscon-
duct, since the officers directly involved

had done nothing wrong, Herring’s con-
viction was affirmed.

Qualified Immunity

Pearson v. Callahan

ISSUE: Are the courts required to use the
two-pronged Saucier analysis in deciding
qualified-immunity cases?

HOLDING: The Court in Harlow . Fitzger-
ald reviewed the doctrine of qualified im-
munity, which protects government offi-
cials “from liability for civil damages insofar
as their conduct does not violate clearly es-
tablished statutory or constitutional rights
of which a reasonable person would have
known.” Further, the Court agreed that the
“protections afforded by qualified immu-
nity” ... “appl[y] regardless of whether the
government official’s error is a ‘mistake of
law, a mistake of fact, or a mistake based on
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mixed questions of law and fact.

In Saucier v. Katz, the “Court mandated a
two-step sequence for resolving govern-
ment officials” qualified immunity claims.”
“First, a court must decide whether the
facts that a plaintiff has alleged or shown
make out a violation of a constitutional
right. Second, if the plaintiff has satis-
fied this first step, the court must decide
whether the right at issue was “clearly es-
tablished at the time of defendant’s alleged
misconduct. Qualified immunity is appli-
cable unless the official’s conduct violated a
clearly established constitutional right.”

The Court concluded that “while the se-

quence set forth [in Saucier] is often ap-

propriate, it should no longer be regarded
as mandatory.” Instead, the lower courts
should decide which of the two prongs of
the qualified immunity analysis should be
addressed first in light of the circumstances
in each case.

With respect to the case at bar, the Court
concluded that the conduct of the officers
did not violate clearly established law. The
decision of the Tenth Circuit Court of Ap-
peals was reversed and the officers granted
qualified immunity.

Search and Seizure -
Passenger Frisk

Arizona v. Johnson

ISSUE: If a vehicle is stopped for a minor
traffic violation, may a passenger be frisked
when the officer has an articulable basis to
believe the passenger might be armed and
presently dangerous, but has no reasonable
grounds to believe that the passenger is
committing, or has committed, a criminal
offense?

HOLDING: The Court concluded that a
lawful roadside stop begins when a vehicle
is pulled over for investigation of a traffic
violation. The temporary seizure of driver
and passengers ordinarily continues, and
remains reasonable, for the duration of the
stop. Normally, the stop ends when the
police have no further need to control the
scene, and inform the driver and passen-
gers they are free to leave. An officer’s in-
quiries into matters unrelated to the justi-
fication for the traffic stop, do not convert
the encounter into something other than a

lawful seizure, so long as those inquiries do
not extend the duration of the stop.

A traffic stop “communicates to a reason-
able passenger that he or she is not free to
terminate the encounter with the police
and move about at will.” As such, under the
facts of the case, the frisk of the passenger
was appropriate.

The judgment of the Arizona Court of Ap-
peals was reversed and the case remanded
for further proceedings.

Absolute Immunity
Van de Kamp v. Goldstein

ISSUE: Does a prosecutor enjoy absolute
immunity for failing to disclose infor-
mant information in violation of Brady and
Giglio?

HOLDING: The Court analyzed the dif-
ference between prosecutorial functions
and administrative functions and made it
“clear that absolute immunity may not ap-
ply when a prosecutor is not acting as ‘an
officer of the court, but is instead engaged
in other tasks, say, investigative or admin-
istrative tasks.” To determine the nature of
a particular task, the Court “must take ac-
count of the ‘functional’ considerations” of
that task. In the years since Imbler, the court
had decided that, for example, “absolute
immunity does not apply when a prosecu-
tor gives advice to police during a criminal
investigation,” but that it does apply when
a prosecutor “appears in court to present
evidence in support of a search warrant ap-
plication.”

The Court agreed “purely for argument’s
sake, that Giglio imposes certain obligations
as to training, supervision or information-
system management.” However, the Court
concluded that prosecutors enjoyed abso-
lute immunity for such claims because they
are “directly connected with the conduct of
a trial,” and that an “individual prosecutor’s
error in the plaintiff’s specific criminal
trial constitutes an essential element of the
plaintiff’s claim.”

Although the Court acknowledged that

« . . . .
sometimes such 1mmun1ty deprlves a
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plaintiff of compensation that he undoubt-
edly merits,” that such immunity was es-
sential for the functioning of the prosecu-
tor’s office.

The Court reversed the decision of the
Ninth Circuit Court of Appeals and re-
manded the case for further proceedings.

NOTE: Law enforcement officers, how-
ever, have only qualified immunity, and
thus may be sued for withholding evidence
under Brady.

Federal Law — Domestic
Violence/Weapons
U.S.v. Hayes

ISSUE: Must a federal charge under 18
U.S.C. §922(g)(9) be based upon a state
charge that includes, specifically, as part of
the statute, that the victim be in a domestic
relationship with the perpetrator?

HOLDING: The Court agreed that 18
U.S.C. §922(g)(9) “imposes two require-
ments.” First, the crime must include “as an
element, the use or attempted use of physi-
cal force, or the threatened use of a deadly
weapon.” Second, it must be committed
by a “person who has a specified domestic
relationship with the victim.” The Court
ruled that “in a §922(g)(9) prosecution, it
suffices for the government to charge and
prove a prior conviction that was, in fact,
for “an offense ... committed by the de-
fendant against a spouse or other domestic

victim.”

The decision of the Fourth Circuit Court
of Appeals was reversed and the case re-
manded for further proceedings consistent
with the opinion.

Interrogation — Confession
Corley v. U.S.

ISSUE: Is a confession made more than six
hours after an arrest (by federal authori-
ties) presumptively inadmissible?

HOLDING: The Court noted that the
government’s argument focused on 18
U.S.C. §3501(a), “which provides that any

confession ‘shall be admissible in evidence’

in federal court ‘if it is voluntarily given.”

The government essentially ignored, how-
ever, the rulings in McNabb v. U.S. and Mal-
lory v. U.S., the McNabb ruling provided that
confessions obtained after an “unreasonable
presentment delay” will be inadmissible.
Rule 5(a) (Federal Rules of Criminal Pro-
cedure) was enacted shortly thereafter and
stated that individuals under arrest must
be taken before a magistrate without un-
due delay. A few years later, Mallory applied
Rule 5(a) and held that a confession given
seven hours after arrest, when the suspect
was held “within the vicinity of numerous
committing magistrates” constituted un-
necessary delay and was thus inadmissible.
(Specifically, the Court noted that “delay for
the purpose of interrogation is the epitome
of ‘unnecessary delay.””) In 1968, Congress
enacted 18 UL.S.C. §3501, which codified
McNabb-Mallory to some extent. It held that
a pre-presentment confession made within
six hours of arrest, that is otherwise found
to be voluntary, will be admissible. (Those
made after the six hours may also be admit-
ted, depending upon the circumstances. )

The Court ruled that a court faced with a
“suppression claim must find whether the
defendant confessed within six hours of ar-
rest (unless a longer delay was ‘reasonable
considering the means of transportation
and the distance to be traveled to the near-
est available [magistrate]’).” A confession
made during those six hours that is volun-
tary will be admissible, so long as it meets
other applicable evidentiary rules. “If the
confession occurred before presentment
and beyond six hours, however, the court
must decide whether delaying that long
was unreasonable or unnecessary under
the McNabb-Mallory cases, and if it was, the
confession is to be suppressed.”

The Court vacated the Third Circuit’s deci-
sion and remanded it back for a determi-

nation as to whether the delay was justifi-
able.
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ISSUE: Does the Fourth Amendment re-
quire law enforcement officers to demon-
strate a threat to their safety or a need to
preserve evidence related to the crime of
arrest in order to justify a warrantless ve-
hicular search incident to the arrest, con-
ducted after the vehicle’s recent occupants
have been arrested and secured?

HOLDING: The Court concluded, “of-
ficers may search a vehicle when genuine
safety or evidentiary concerns encountered
during the arrest of a vehicle’s recent oc-
cupant justify a search” and “(cJonstruing
Belton broadly to allow vehicle searches in-
cident to any arrest would serve no purpose
except to provide a police entitlement, and
it is [derogatory] to the Fourth Amendment
to permit a warrantless search on that basis.”
The Court stated that police may search a
vehicle incident to a recent occupant’s ar-
rest only if the arrestee is within reaching
distance of the passenger compartment at
the time of the search or it is reasonable to
believe the vehicle contains evidence of the
offense of arrest. When these justifications
are absent, a search of the arrestee’s vehicle
will be unreasonable unless police obtain a
warrant or show that another exception to
the warrant requirement applies.

The Court upheld the decision of the Ari-

zona Supreme Court.

(Note: For an in depth review of the Gant
decision, see page 52.)

Federal Trial Procedure -
Habeas Corpus
Cone v. Bell

ISSUE: Is a claim under federal law (habeas
corpus) “procedurally defaulted” because

it has been presented twice to the state
courts?

HOLDING: The “State of Tennessee offered
two different justifications for denying re-

view of the merits of [the petitioner’s] Brady
claim.” First, the Court addressed the claim
that the “repeated presentation of a claim in
state court bars later federal review,” and
concluded that it does not create a “bar to
federal habeas review.”The Court stated that

a “claim is procedurally barred when it has
not been fairly presented to the state courts
for their initial consideration — not when the
claim has been presented more than once.”

The Court remanded the case back to Ten-
nessee to determine if the suppressed evi-
dence may have made a difference in [the
petitioner’s] sentencing, “with instructions
to give full consideration to the merits of

[the] Brady claim.”

Trial Procedure/Evidence — Sixth
Amendment
Kansas v.Ventris

ISSUE: May a defendant’s voluntary state-
ment, obtained in violation of their right
to counsel, be admitted for impeachment
purposes?

HOLDING: The Court stated that an in-
vestigator would have to anticipate both that
the defendant would choose to testify at
trial (an unusual occurrence to begin with)
and that he would testify inconsistently de-
spite the admissibility of his prior statement
for impeachment. Not likely to happen — or
at least not likely enough to risk squander-
ing the opportunity of using a properly ob-
tained statement for the prosecution’s case.
The Court concluded that the statement
“was admissible to challenge [the petition-
er’s] inconsistent testimony at trial” and re-
versed the decision of the Kansas Supreme
Court. The case was remanded back to
Kansas for further proceedings.

Federal Law - Identity Theft

Flores-Figueroa v. U.S.

ISSUE: Does the federal crime of identity
theft require that a subject know that a So-
cial Security number they are using actually
belongs to another individual?

HOLDING: The Court concluded that it
was the intent of Congress to require “the
government to show that the defendant
knew that the means of identification at issue
belonged to another person.” (The Court
distinguished this case from those where the
defendant used the identification to commit

overt fraud or theft upon the person whose
identity the card or number portrays.) The
decisions of the lower courts were reversed
and the case remanded for further proceed-
ings.

NOTE: This case involves federal identity
theft, rather than state identity theft. Ken-
tucky may rule differently in a similar situa-
tion, based upon state law.

Federal Law — Drug Trafficking
Abuelhawa v. U.S.

ISSUE: Does the use of a telephone in a fed-
eral drug misdemeanor cause it to become
a felony offense?

HOLDING: The Court noted that “history
drives home what is already clear in the cur-
rent statutory text: Congress meant to treat
purchasing drugs for personal use more le-
niently than the felony of distributing drugs,
and to narrow the scope of the communi-
cations provision to cover only those who
facilitate a drug felony.” The Court found
it “impossible to believe that Congress in-
tended ‘facilitating’ to cause [the] 12-fold
quantum leap in punishment for simple
drug possessors.”

The Court reversed the conviction and re-
manded the case back to the trial court for
further proceedings.

Interrogation — Sixth
Amendment

Montejo v. Louisiana

ISSUE: When an indigent defendant’s right
to counsel has attached and counsel has
been appointed, must the defendant take
additional affirmative steps to “accept” the
appointment in order to secure the protec-
tions of the Sixth Amendment and preclude
police-initiated interrogation without coun-
sel present?

HOLDING: The Court initially noted that
the issue was complicated by the fact that
some states do not appoint counsel for an
eligible defendant until that individual actu-
ally requests counsel, while other states do
so automatically. In Michigan v. Jackson, the

defendant had properly requested coun-
sel, but in this case, the defendant had said
nothing at the first appearance at all. It also
would mean that “[d]efendants in states that
automatically appoint counsel would have
no opportunity to invoke their rights and
trigger Jackson, while those in other states,
effectively instructed by the court to re-
quest counsel, would be lucky winners.”

The court then addressed whether a Miran-
da warning and waiver was sufficient to
also waive the right to counsel and agreed
“that typically does the trick, even though
the Miranda rights purportedly have their
source in the Fifth Amendment.” Under
Edwards v. Arizona, the Court had “decided
that once ‘an accused has invoked his right
to have counsel present during custodial
interrogation ... [he] is not subject to fur-
ther interrogation by the authorities until
counsel has been made available,” unless he
initiates the contact.”

Further, the Court noted the Edwards rule
is “designed to prevent police from bad-
gering a defendant into waiving his previ-
ously asserted Miranda rights.” It does this
by presuming his post-assertion statements
to be involuntary, “even where the suspect
executes a waiver and his statements would
be considered voluntary under traditional
standards.” This prophylactic rule thus
“protect]s] a suspect’s voluntary choice not
to speak outside his lawyer’s presence.”

School Search
Safford Unified School District H#H1v.
Redding

ISSUE: Does the Fourth Amendment pro-
hibit public school officials from conduct-
ing a search of a student suspected of pos-
sessing and distributing a prescription drug
on campus in violation of school policy?

HOLDING:The Court concluded that the
public interest is best served by a Fourth
Amendment standard of reasonableness
that stops short of probable cause” We
have thus applied a standard of reasonable
suspicion to determine the legality of a
school administrator’s search of a student,

L

and have held that a school search “will be
permissible in its scope when the measures
adopted are reasonably related to the ob-
jectives of the search and not excessively
intrusive in light of the age and sex of the
student and the nature of the infraction.”

The Court reviewed the evidence available
to the Vice Principal about prescription
drug trafficking in the school and agreed
that the evidence available justified a search
of the student’s belongings.

From this point, however, the Court noted
that the student was subjected to a search
that violated “both subjective and reason-
able societal expectation of personal priva-
cy,” and required “distinct elements of jus-
tification on the part of school authorities
for going beyond a search of outer clothing

and belongings.”

The Court noted that the “content of the
suspicion failed to match the degree of in-
trusion” of the search. The vice principal
knew that the suspected drugs were the
equivalent of taking two Advil (ibupro-
fen) or one Aleve (naproxen). As such, “[h]
e must have been aware of the nature and
limited threat of the specific drugs he was
searching for, and while just about any-
thing can be taken in quantities that will
do real harm, he had no reason to suspect
that large amounts of the drugs were being
passed around, or that individual students
were receiving great numbers of pills.”

The Court made it clear that such searches
“require the support of reasonable suspi-
cion of danger or of resort to underwear
for hiding evidence of wrongdoing before
a search can reasonably make the quantum
leap from outer clothes and backpacks to
exposure of intimate parts.”

However, the Court further concluded
that given the divergence of court opinions
on the meaning of T.L.O. and its author-
ity for such searches, that it was appropri-
ate to require a grant of immunity for the
individual school officials in this case. The
school district, however, remained as a de-
fendant in the case. =8

aupreme Gourt Updates

fall 2009 | LAW ENFORGEMENT 61




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 200
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 200
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1016
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ()
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName (sRGB IEC61966-2.1)
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [1016 1016]
  /PageSize [612.000 792.000]
>> setpagedevice


